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Planning for Disability

Some portions of an estate plan are intended to provide protection during a person’s lifetime.  The main tools we use for this are (1) powers of attorney, (2) health care directives (also referred to as living wills or durable powers of attorney for health care) and (3) Nomination of Guardian/Conservator. 
WHAT IS A POWER OF ATTORNEY? 
A power of attorney is a written document in which one person (the “principal”) authorizes another person (the “agent” or more correctly the “attorney-in-fact”) to act on the principal’s behalf in financial and property matters.  The agent will have the authority to make decisions for the principal and to carry those decisions out.  The principal  makes the power of attorney effective immediately upon signing.  The purpose of a power of attorney is to enable a trusted person to handle the principal’s affairs if the principal can no longer do so.  Frequently, a power of attorney can help a family avoid the expense and inconvenience of a conservatorship.  Married couples will often give powers of attorney to each other, and if they have adult children, they may name the children as successor attorneys-in-fact.  

Minnesota has a power of attorney created under a state statute.  It is enforceable by court action in Minnesota.  However, it is a concisely worded form with the exact powers of the agent being set out in detail in the statute.  While someone being presented with the power may have a general idea as to the powers that an agent has been given, that recipient may need to look at the statute to truly understand the scope of the agent's authority.  Statutory short form powers are commonly used and very useful in Minnesota.  However, there can be difficulty when it needs to be sent out of the State of Minnesota, for example, to an insurance company, a stock transfer agent or a mutual fund.
To supplement the statutory short form power of attorney, an attorney may prepare common law powers of attorney or an ultra durable power of attorney.  Traditionally, in the estate planning context, powers of attorney have been drafted to cover a wide number of powers. As a result, they are frequently called “general powers of attorney” compared to a power of attorney document which lists only one or a limited amount of powers referred to as a “limited power of attorney.”  To facilitate the use of the power by the agent, the traditional general power of attorney has attempted to provide a long list of specific powers for the agent.  By contrast, an ultra durable power of attorney may be drafted to be as all inclusive as the law permits.  The ultra durable power of attorney makes no attempt to list all of the specific powers given to the agent (other than to present a few examples to illustrate the breadth of the powers) since that listing might imply that the principal intended to withhold some important power.
Whether one chooses a will or a revocable living trust, one should always consider having a power of attorney in place.  The type of power of attorney your attorney suggests will depend on the types of assets you own and your preferences for designating powers to your agent.

WHAT IS A HEALTH CARE DIRECTIVE?

A health care directive is a legal document in which a competent adult can state what kind of health care and treatment he or she wants or does not want if he or she should be unable to speak for him or herself.  One can also appoint a trusted person (called an agent) to make health care decisions if it becomes necessary.  Under Minnesota law, medical care and treatment can only be controlled by a health care directive; it cannot be controlled by a revocable living trust, a will, or a statutory power of attorney.  Frequently, people with irreversible terminal conditions will request that they be kept comfortable even if provisions for pain relief will hasten the death of that person.  Similarly, many people request that they not be kept on artificial life support if they are diagnosed as being in a permanent coma.  

A copy of your health care directive should be given to your health care agent, physician for recording with your medical records (and possibly your hospital records) and your family members.  Attorneys often recommend putting a copy of it in your glove compartment of your automobile with your insurance papers and that you take a copy of the directive with you when you go on vacations/business trips away from your city of residence.  You may also receive a wallet-size card indicating you have a health care directive and the names and phone numbers of who should be called if there is an emergency.

WHAT IS A NOMINATION OF GUARDIAN/CONSERVATOR?

A guardian is a person who has authority over an incapacitated person, which includes the authority to make decisions for heath care.  A conservator is a person who has authority over the assets of an incapacitated person.  

Minnesota’s Health Care Directive Statute in Section 145C.07(2) provides that “unless the principal has otherwise specified in the health care directive, the appointment of the heath care agent in a heath care directive is considered a nomination of a guardian for purposes of sections 524.5-101 to 524.5-502.”  Under Minnesota’s current health care directive statute, the preferable way for nomination of a guardian would be in the health care directive form.  However, most health care directive forms do not provide for a selection of a conservator, i.e. a person to handle the financial affairs of a incapacitate person.  Normally this can and should be handled with a Power of Attorney form.  See discussion above.  
However, if a person does not have a health care directive or that form does not provide for the nomination of a conservator and the person does not want a power of attorney form, then the use of a Nomination of Guardian/Conservator may be ideal for the person.  
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